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DEPARTMENT OF CONSUMER AFFAIRS

LEGISLATIVE COMMITTEE
OCTOBER 21, 2015

SUBJECT: BOARD OF PODIATRIC MEDICINE (“BPM”) 2015/16 SUNSET REVIEW
REPORT
ACTION: CONSIDER AND DISCUSS DRAFT SUNSET REVIEW REPORT 6

COVERING SECTION 11

RECOMMENDATION

Discuss and consider the draft sections of the 2015/2016 Sunset Review Report.
ISSUE

The BPM Sunset Review Report for 2015/2016 must be completed and submitted to the
Joint Legislative Sunset Review Committee (“JLSRC”) by December 1, 2015.

DISCUSSION

BPM is scheduled for automatic repeal on January 1, 2017, unless the Legislature extends
the date for repeal before conclusion of the 2016 calendar year through the “Sunset
Review” process.

The Sunset Review process was created in 1994. The process was an effort by both
chambers of the State Legislature (Joint Committee) with oversight responsibilities over
licensing and regulatory entities to ensure the proper execution, effectiveness and
protection against incompetent practice or illegal activities of state licensed professionals in
the several professions and occupations. The Joint Committee prepared and forwarded a
series of inquiries to BPM which must be answered as part of the Sunset Review process.
There are a total of 62 questions. In addition, BPM must respond to sections querying
Board action to prior sunset issues in addition to soliciting information on any new issues
facing the Board.

Preliminary draft responses to questions falling under Legislative Committee jurisdiction are
provided for review and consideration by committee. Committee guidance and
recommendations are to be incorporated appropriately and forwarded for final BPM Board
review at its regularly scheduled meeting. These sections include:

1. Section 11

Draft BPM Sunset Review Report — Legislative Committee
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Once approved by the Board, the Sunset Review Report will be finalized and submitted to
the Joint Committee on or before the requested December 1 due date.

NEXT STEPS

Staff will continue refining and drafting responses to questions as directed which are
segregated into appropriate sections and reviewed by the respective BPM committees with
subject matter jurisdiction over the particular subject areas.

Committee recommendations will in turn continue to be incorporated and submitted to the

full board for consideration, discussion, input and/or approval at its regularly scheduled
meeting in November.

ATTACHMENTS

A. Draft Sunset Review Report Section: 11

repared by: Jason S. Gampbell, JD, Executive Officer

Jason S./Campbell, JU™ |
Executive Officer

Draft BPM Sunset Review Report — Legislative Committee



ATTACHMENT A

California Board of Podiatric Medicine
BACKGROUND INFORMATION AND OVERVIEW OF THE CURRENT
LEGISLATIVE PROGRAM
As of October 8, 2015

Section 11 -

New Issues

This is the opportunity for the board to inform the Committees of solutions to issues identified
by the board and by the Committees. Provide a short discussion of each of the outstanding
issues, and the board’s recommendation for action that could be taken by the board, by DCA

or by the Legislature to resolve these issues (i.e., policy direction, budget changes, legislative
changes) for each of the following:

Issues that were raised under prior Sunset Review that have not been addressed.
New issues that are identified by the board in this report.
New issues not previously discussed in this report.
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New issues raised by the Committees.

Issue #1: Should reference to ankle certification on and after January 1, 1984 be removed from
the B&P code and thereby confirm a single scope of licensure for doctors of podiatric

medicine?

BPM Recommendation
Yes. BPM recommends that B&P section 2472(d)(1) be amended to remove reference to “ankle

certification by BPM on and after January 1, 1984” thus confirming a single scope of podiatric medical
licensure.

Applicable Authority
Business and Professions Code section 2472 provides in pertinent part:

(a) The certificate to practice podiatric medicine authorizes the holder to practice podiatric
medicine.

(b) [...] “podiatric medicine” means the [...] surgical [...] treatment of the human foot, including
the ankle and tendons that insert into the foot [...]

(d)(1) A doctor of podiatric medicine who is ankle certified by the board on and after January 1,

1984, may do the following:

(A) Perform surgical treatment of the ankle and tendons at the level of the ankle [...]




(B) Perform services under the direct supervision of a physician and surgeon, as an assistant
at surgery, in surgical procedures that are otherwise beyond the scope of practice of a doctor
of podiatric medicine.

(C) Perform a partial amputation of the foot no further proximal than the Chopart’s joint.

[..]

Business and Profession Code section 2473: [Section repealed 1998.]
Repealed Stats 1998 ch 736 § 18 (SB 1981). The repealed section related to the requirement
for ankle certification by the board in order to perform surgical treatment of the ankle.

Background
Through passage of legislation (chapter 305, Statutes of 1983) section 2472 B&P was amended in

1983 to include surgical treatment of the ankle in the definition of podiatric medicine. Physicians were
therefore authorized to perform ankle surgery as part of their medical practice after gaining “ankle
certification” by passing a rigorous oral examination offered and administered by the board. Upon
successful passage of the ankle examination, physicians were issued the required ankle license for
surgically treating the ankle. Thus, 1984 was the year that a two-tier system of podiatric licensure
between ankle and non-ankle certified physicians was codified in the Podiatric Medicine Practice Act
(“Article 22”) of the Medical Practice Act.

A mere fifteen years later with enactment of SB 1981 (Greene, Chapter 736, Statutes of 1998) the
state legislature completely repealed the requirement for any ankle certification at all. Then existing
California doctors of podiatric medicine licensed by the board on and after January 1, 1984 were
simply automatically fully authorized to perform ankle surgery. While the board commented at that
time that elimination of the two-tier system of licensure was likely premature, the system evolved to
distinguish between pre- and post-1984 licensed physicians.

For obvious reasons, the board endeavored to offer those physicians licensed prior to 1984
opportunities to become ankle licensed if certified by the American Board of Podiatric Surgery or
through passage of a sophisticated board administered oral examination. Eventually, the board
examination was discontinued due to a lack of demand. Nevertheless, the two-tier system of
licensure continued.

With passage of AB 932 (Koretz, Chapter 88, Statutes of 2004) the demand for board administered
ankle examinations again arose in 2004. At that time many practitioners with conservative practice in
the preservation of diabetic foot—which unfortunately sometimes involves digital (toe) amputations
critical for the care and treatment of diabetic patients—were being prohibited from performing surgical
treatments of the foot that were part and parcel of their existing practices. The compromise measure
established “ankle certification” obtained “on and after 1984” as the criteria for authority to perform
partial amputations.

While the impetus for passage of AB 932 mainly centered on removing outdated statutory language
from the Podiatric Medicine Practice Act that was then being interpreted as a basis to prohibit DPMs
from performing minor toe amputations, the law essentially transformed the two-tier licensure system
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to discriminate not only between pre- and post-1984 licensed physicians but also between ankle and
non-ankle certified physicians. This resulted in literally disenfranchising all pre-1984 non-ankle
certified physicians from performing even the most basic diabetic toe amputations.

Accordingly, the board again endeavored to offer these newly disenfranchised physicians
opportunities to sit for board administered ankle examinations. All those physicians interested in
pursuing ankle licensure did so. In total 53 additional doctors of podiatric medicine successfully
obtained ankle certification in four separate exam administrations. The last examination was
administered in 2010 to the only two known remaining interested examinees. Ankle certification
examinations were thus again discontinued due to a lack of demand.

Discussion

California has officially recognized and defined the practice of podiatric medicine to legitimately
include surgical treatment of the ankle as part of the scope of podiatric medical practice for over 30
years. As a direct result, the practice of podiatric medicine in California has continued to evolve into a
highly complex surgical subspecialty. The advances made by the podiatric medical profession in the
state since those times are unquestionable. In the process however a two-tier system of podiatric
licensure has been created and permitted to continue in California.

After the board’s Sunset Review report in 2011, Joint Committee staff recommended considering
whether a single scope of licensure for doctors of podiatric medicine should be confirmed by
removing reference to ankle certification on and after January 1, 1984 from the B&P Code. In
support, the board then submitted that over 80% of the podiatric licensee population was ankle
certified. Given indications that non-ankle certified physicians comprised a small number of older
licensees that neither performed ankle surgeries nor amputations, it was also commented that the
percentage was expected to increase over time as greater numbers of pre-1984 licensed physicians
retired from practice.

To date, there has not been any further interest expressed by the podiatric medical community for
ankle examinations since 2010. As a result, an informal executive study was commissioned by the
board on March 6, 2015, for the purpose of analyzing the current state of the podiatric licensee
population and determining whether reference to ankle certification in the practice act continues to be
necessary. The tables that follow below provide the study’s relevant and significant findings for Joint
Committee review and consideration.

BPM Table 5a. Non-Ankle Certified Licensee Populations

ACTIVE LICENSEES

TYPE PRACTICE AUTHORIZATION COUNT
DPM Practice Permitted 71
DPM — Military Waiver Practice Permitted 0
DPM — Disabled NO PRACTICE PERMITTED 20
DPM - Retired NO PRACTICE PERMITTED 75
PRACTICE PERMITTED TOTALS 71
NO PRACTICE PERMITTED TOTALS 95




DELINQUENT/CANCELLED/REVOKED/SURRENDERED/DECEASED LICENSES

DELINQUENT STATUS

TYPE PRACTICE AUTHORIZATION COUNT
DPM NO PRACTICE PERMITTED 4
DPM — Military Waiver NO PRACTICE PERMITTED
DPM — Disabled NO PRACTICE PERMITTED 9
DPM — Retired NO PRACTICE PERMITTED 38
PRACTICE PERMITTED TOTALS 0
NO PRACTICE PERMITTED TOTALS 51
CANCELLED STATUS
TYPE PRACTICE AUTHORIZATION COUNT
DPM NO PRACTICE PERMITTED 37
DPM — Military Waiver NO PRACTICE PERMITTED 9
DPM - Disabled NO PRACTICE PERMITTED 21
DPM — Retired NO PRACTICE PERMITTED 144
PRACTICE PERMITTED TOTAL 0
NO PRACTICE PERMITTED TOTAL 211
SURRENDERED STATUS
TYPE PRACTICE AUTHORIZATION COUNT
DPM NO PRACTICE PERMITTED 26
DPM — Military Waiver NO PRACTICE PERMITTED 0
DPM - Disabled NO PRACTICE PERMITTED 0
DPM — Retired NO PRACTICE PERMITTED 0
PRACTICE PERMITTED TOTAL 0
NO PRACTICE PERMITTED TOTAL 26
REVOKED STATUS
TYPE PRACTICE AUTHORIZATION COUNT
DPM NO PRACTICE PERMITTED 40
DPM — Military Waiver NO PRACTICE PERMITTED 0
DPM - Disabled NO PRACTICE PERMITTED 0
DPM - Retired NO PRACTICE PERMITTED 0
PRACTICE PERMITTED TOTAL 0
NO PRACTICE PERMITTED TOTAL 40
DECEASED
TYPE PRACTICE AUTHORIZATION COUNT
DPM N/A 8
DPM — Military Waiver N/A 0
DPM — Disabled N/A 2
DPM — Retired N/A 31
TOTAL 41




GRAND TOTAL 535

TOTAL NON-ANKLE DPMS AUTHORIZED TO PRACTICE 71

The board has a current active population of 2249 doctor of podiatric medicine licensees for FY
2014/15. The figure may be referenced in Table 6 under section 4 of the present report.

Counting both active and inactive populations, the board has a grand total of 535 licensees reflected
as lacking ankle certification by the board. Unfortunately, 41 of these individuals are deceased.
Thus, for obvious reasons, these should not be included in the analysis. Of the remaining 494
licensees in the board database indicating non-ankle certification, a full 66% are legally prohibited
from practicing medicine in the state of California. These include revoked, surrendered, cancelled
and delinquent status licensees. These may all be considered as having prohibited practice status
that present little to no probability of returning to the active practice of medicine.

Pursuant to section 2428 B&P, delinquent licenses are cancelled after 3 years of non-renewal. To be
sure, while the class of delinquent status licensees does present a chance that some individuals will
remedy delinquencies in order to return to the active practice medicine, the likelihood is minor. The
Table immediately below provides the current timeframe statuses on the 51 delinquent licensees.

DELINQUENT NON ANKLE LICENSEE — STATUS BREAKDOWN

COUNT 24 <1 year Between 5-11 months delinquent — No practice permitted
22 1st year No practice permitted
5 2nd year No practice permitted
0 3rd year Cancelled

TOTAL 51

Based on these considerations, the board has an active population of 166 doctors of podiatric
medicine that do not have ankle certification. Out of this population of licensees, 75 are in retired
status and another 20 are unable to practice podiatric medicine due to disability. Both categories are
also legally restricted from engaging in the practice of podiatric medicine. As a result there are a total
of only 71 active doctors of podiatric medicine that lack ankle certification. 5 of the 71 are listed as
residing out of state with no practice in California; thus leaving a total of 66. This represents a mere
2.9% of the active licensee population in the state without ankle certification.

Borrowing retirement analytics originally performed as part of the board fee study, analysis of central
tendency indicates that the average age for licensee retirement is 64, with the mode at 62 and the
median at 64. Based on the current age distribution of current retirees in the database, a projection
of up to 367 licensees may be expected to retire in the next five years. Applying these analytics to
the non-ankle certified population of 71 physicians who collectively average 67 years of age, 52 of the
expected 367 retirements are non-ankle certified physicians that may be expected to retire from the
practice of medicine in the next five years if not sooner. Table 5b provides the relevant age
distribution of the active non-ankle certified population for reference below.



BPM Table 5b. Licensees without Ankle Certification permitted to Practice

COUNT AGE NOTE
4 60 1 licensee resides out-of-state
4 61 1 licensee resides out-of-state
4 62
7 63
11 64 1 licensee resides out-of-state
5 65
1 66
4 67
6 68
3 69
5 70 1 licensee resides out-of-state
4 71
4 72
3 73
1 74
2 76
1 77 licensee resides out-of-state
1 79
1 82
TOTAL COUNT AVG AGE
71 67 5 total licensees residing out of state

For purposes of determining whether removing reference to “ankle certification by BPM on and after
January 1, 1984” can be done without jeopardizing consumer safety, it is important to note that all
physicians are required to limit their medical and surgical practice to the extent of their education,
training and experience alone. Hospitals and health facilities also uniformly apply credentialing
processes based on a licensee’s affirmative demonstration and satisfaction of required education,
training and experience in order to grant facility and surgical privileges. In this case, ankle surgeries
may only be performed in peer-reviewed health facilities pursuant section 2472(e) B&P.

As a result, while 97.1% of active BPM licensees may now in fact currently be licensed to perform
ankle surgery, many physicians choose not to do so and no health facility would grant ankle surgery
privileges to them unless these physicians were able to affirmatively demonstrate the requisite
training and experience necessary to perform ankle surgery; even if—legally speaking—they are
licensed by the Board to do so.

The important corollary to this principle is that if reference to “ankle certification by BPM on and after
January 1, 1984” were to be removed—thereby legally recognizing the remaining 2.9% of licensees
authority to perform ankle surgery—health facilities and hospitals would not grant them automatic
privileges to do so because these physicians would likely not be able to demonstrate the requisite



credentials necessary to satisfy ankle surgery privileging requirements; and it is only in these peer-
reviewed facilities where ankle surgeries may be lawfully performed at all. Thus, these physicians
would be required to seek out and receive any additional relevant training and education necessary to
pass health facility privileging requirements in order to be granted ankle surgery facility privileges.

It may therefore be reasonably concluded that amending section 2472(d)(1) to remove reference to
“ankle certification by BPM on and after January 1, 1984” to confirm a single scope of podiatric
medical licensure for the sake of simplifying the statute and its administration can be accomplished
without any danger to consumer safety.

Conclusion

At this time, 31 years after section 2472 was amended to include surgical treatment of the ankle in
the definition of podiatric medicine, a full 97.1% of the board’s active licensees are ankle-licensed and
legally authorized by the board to surgically treat the ankle. While not all current ankle-certified
physicians perform ankle surgeries due to the lack of credentials for gaining health facility privileges
to do so, any newly recognized physicians authorized by the board to perform ankle surgery would be
required to demonstrate the training and experience necessary to gain privileges to perform ankle
surgery at peer reviewed health facilities; the only locations where ankle surgeries are permitted.

With only 66 active status physicians left without ankle certification and currently remaining in the
state, representing a mere 2.9% of the total active licensee population, it is believed that continued
reference to ankle certification on and after January 1, 1984, has arguably run its course.

Thus, with less than 3% of the active licensee population lacking ankle certification, representing only
71 physicians and who bear an average age 67 years, it is indeed only a very small number of older
licensees who are not legally authorized to perform ankle surgeries. These facts coupled with the
expectation that a full 75% of them will retire in the next five years if not sooner lend strong support to
the contention that continued reference to ankle certification on and after January 1, 1984, has
arguably ceased to provide any known continued usefulness and may be confidently amended to
remove reference ankle certification by BPM on and after January 1, 1984 without danger to the
public or jeopardy to consumer safety.

Issue #2: Should the limitation on post-graduate medical education be eliminated for doctors

of podiatric medicine?

BPM Recommendation
Yes. BPM recommends that the statutory limitation on post-graduate medical education be eliminated
for doctors of podiatric medicine.

Applicable Authority
Business and Professions Code section 2475 provides in pertinent part:




[...] a graduate of an approved college or school of podiatric medicine [...] who is issued a
resident’s license, which may be renewed annually for up to eight years for [post-graduate
medical education training] upon recommendation of the board, and who is enrolled in a
postgraduate training program [...] may engage in the practice of podiatric medicine [...] as a
part of that [training] program [...] under the following conditions:

(@) [...] in an approved internship, residency or fellowship program [...] under the supervision
of a physician and surgeon who holds a medical doctor or doctor of osteopathy degree [and]
[i]f the graduate fails to receive a license to practice podiatric medicine [...] within three years
from the commencement of the postgraduate training, all privileges and exemptions under this
section shall automatically cease. [...] (emphasis added.)

Discussion

Under section 2475(a) of the California Business and Professions Code all post-graduates in
California podiatric residencies or fellowships must obtain full podiatric medical licensure within three
years of starting their medical training programs or else they will be legally prohibited from continuing
their studies. While recognizing that medical education is the very foundation upon which high-
quality health care is built, this provision is specifically designed to ensure that all post-graduates
progress into full licensure as doctors of podiatric medicine.

In addition to the above, also recognizing that a resident’s license authorizes the bearer to participate
in full rotations beyond the scope of podiatric medicine, there are a number of additional provisions in
the statute to specifically preclude use of a resident’s license as an occupational license. First, all
residency practice is required to be under the supervision of a licensed physician and surgeon. This
includes explicitly limiting board authorization to learn the practice of medicine in specific board-
approved training programs alone.

Accordingly, all post-graduates are required to demonstrate actual enrollment in a specific board
approved educational program before a resident’s license may issue. A post-graduate is required to
submit a Memorandum of Understanding with the board designating the name of the training program
where accepted. An accepted resident must certify under penalty of perjury that they will limit training
to the designated program alone and will immediately surrender the resident’s license if departure
from the program before expiration of the term of the one-year license occurs. Verification of
continued enrollment occurs annually during the time for renewal.

As part of the annual board residency program approval process, a resident’s certification of
enrollment is cross-referenced with annual program documentation submitted to the board. Program
directors are yearly required to provide the board with the names of all post-graduate residents
enrolled in training for the upcoming year. It is also important to note that there are only a finite
number of programs in the state. There were only a total of 18 programs approved for the 2015/2016
podiatric medicine residency training year in California.

There is in fact a shortage of residency programs nationally. Because they are specifically intended
to train doctors in the clinical practice of podiatric medicine, residency training programs are limited in
duration and thus are quite naturally extremely competitive. The likelihood of any individual staying



on with a training program as a sort of “permanent resident” past three years of required residency in
an age of limited financial residency program sponsorship and diminishing training opportunities is
therefore literally quite nearly non-existent. In sum, medical training practice outside any one of the
above mentioned parameters is simply unlawful and a violation would necessarily result in the
unlicensed practice of medicine which would of course be thoroughly pursued.

Nevertheless, as currently codified section 2475 B&P also places an arbitrary and unreasonable
obstacle to the acquisition of advanced medical education in formal programmatic settings. Lifelong
learning has long been a hallmark in the medical licensing literature and has been fervently
advocated by many organizations including the Federation of State Medical Boards, the American
Board of Medical Specialties and the Pew Health Professions Committee. The negative corollary of
this proposition is that medical educational limitations of any kind are detrimental and preclude
advancement and acquisition of evolving medical knowledge and science. This is particularly true in
California in two important respects.

One, BPM requires all licensed doctors of podiatric medicine to demonstrate compliance with
Board-mandated continuing competency requirements. BPM is the only doctor-licensing board
in the country to implement a peer reviewed performance based assessment program for licensed
physicians over and above continuing education alone. Physicians licensed longer than ten years
that lack specialty board certification or that do not have peer-reviewed health facility privileges have
fewer options available to them in order to demonstrate competency.

Since use of BPM'’s oral clinical examination was discontinued as recommended by the Joint
Committee in 2002 and no longer required for state licensure, available pathways for demonstrating
competency by such individuals would be limited to just three options: 1) passage of Part Il of the
national board examination; 2) completion of a board approved extended course of study; or 3)
completion of a board approved residency or fellowship program as specified under section 2496
B&P. However, once a physician’s mandated post-graduate educational limit was reached,
notwithstanding the fact that the DPM was already the holder of permanent license to practice
podiatric medicine, the pathway for demonstrating continuing competency through successful
completion a program of post-graduate medical education is essentially foreclosed as an available
option.

Accordingly, the board would be legally prohibited from issuing a resident’s license to a licensed
doctor of podiatric medicine desiring to satisfy continuing competency requirements through
completion of an approved program of post-graduate education. This for no more than the simple
reason than the doctor had already reached the limit of permissible education in the eyes of the state.
The educational restriction discussed herein is the only statutorily imposed educational prohibition
known to exist for any profession in the country.

Two, the state’s leading and most advanced podiatric physicians are ostensibly precluded from
advancing in their field through limitations on participation in formal programmatic educational options
available for the acquisition of advanced medical knowledge in other fields. A resident’s license
represents plenary authorization to learn the entirety of clinical medical practice. This includes full



training rotations normally outside the scope of podiatric medicine under the supervision of medical or
osteopathic doctors in a formal programmatic training program. This is incredibly important for the
development of expertise in the healing arts as the whole history of western medicine has been built
on the foundation of the “see one, do one, teach one” theory of acquisition of medical knowledge.
Perhaps equally important in this case because licensed doctors of podiatric medicine, as highly
specialized independent medical practitioners, are in high demand to assist other physicians and
surgeons in performing nonpodiatric surgeries of any kind anywhere upon the human body as already
permitted by the state medical practice act and their own license.

As it stands today, throughout residency training, DPMs stand shoulder to shoulder with MDs and
DOs in all medical and surgical rotations with all physicians having the same level of responsibility
and expectations. It is inimical to the very advancement of medical science and state of the art in the
medical professions that a leading state licensed doctor of podiatric medicine would be precluded
from combining with another foremost medical expert in a formal training program or fellowship simply
because the licensed individual wishing to advance in her field may have already completed 8 years
of formal post-graduate education.

Conclusion

Education and training are life-long processes for physicians. Accordingly, it is believed that the
current medical education limitation placed on the state’s doctors of podiatric medicine places an
arbitrary and unreasonable obstacle to the acquisition of advanced medical education.

While a resident’s license does represent the legal authorization to participate in training rotations
normally outside the scope of podiatric medicine, there are a number of existing statutory
requirements which preclude the training license from being used as a de facto occupational license
and that prevent failure to progress to full licensure as doctors of podiatric medicine. These include
the obligation of full licensure within 3 years from the start of training in addition to strict parameters
requiring that all post-graduate education be undertaken within formal board approved training
programs under direct supervision of a licensed physician and surgeon that is verified by the board
annually.

Sound public policy probably dictates that the ability to formally acquire medical education and
training should not be limited by the state. As currently codified the post-graduate educational
limitation works against the board’s continuing competency program by potentially foreclosing an
available pathway to demonstrate competency in a peer-reviewed performance based assessment
through a residency program. The limitation also works to unreasonably interfere with advanced
training opportunities for the state’s leading physicians. In truth, it is doubtful that California
consumers would prefer to be treated by doctors having less post-graduate education rather than
more. Therefore, the board believes that the statutory limitation on post-graduate medical education
on doctors of podiatric medicine should be eliminated.

Issue #3: Should the BPM schedule of user service fees be increased?
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BPM Recommendation
[pending board discussion and consideration of fee study]

Applicable Authority

Discussion

Conclusion

[...]
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